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1
QUESTIONS PRESENTED

1. Whether arguing that the defendant
“had absolutely no idea that his lawyers were going
to be producing these handwritten notes” to the SEC
and urging the inference that the production of the
notes was accidental deceived the jury in violation of
the due process principles long established in cases
such as Mooney v. Holohan, 294 U.S. 103, 112 (1935),
and Skipper v. South Carolina, 476 U.S. 1 (1986),
when the defense had proffered testimony that the
defendant knew and approved of his lawyers’
production of the notes but the district court
sustained the prosecution’s objection to the
testimony?

2. Whether in federal criminal cases
evidence that the defendant’s conduct manifested an
innocent state of mind (so-called consciousness of
innocence evidence) is held to a more demanding
standard of admissibility than evidence of conduct
manifesting a guilty state of mind (so-called
consciousness of guilt evidence)?



ii
LIST OF PARTIES TO THE PROCEEDINGS

Tone Grant was the sole defendant at trial in
the district court and the sole appellant in the court
of appeals. Phillip R. Bennett and Robert Trosten
were also named as defendants in the indictment;
however they both entered guilty pleas prior to trial.
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OPINIONS BELOW

The district court’s opinion denying severance
is published at United States v. Bennett, 485 F. Supp.
2d 508 (S.D.N.Y. 2007). The district court’s oral
rulings concerning (a) the admissibility of evidence
that Petitioner voluntarily produced notes to the
SEC; (b) permitting the prosecution to argue that the
notes had been produced by accident; and (c)
overruling the defense objection to the prosecution
rebuttal argument are not reported. The excerpts
from the trial transcript are reproduced at Pet. App.
9a-20a; 21a-24a; 25a-31a, respectively. The court of
appeals’ summary order affirming the judgment is
not reported. It is reproduced at Pet. App. 1a-8a.

JURISDICTION

The judgment of the court of appeals was
entered on July 1, 2009. The Court has jurisdiction
pursuant to 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISION INVOLVED

The Fifth Amendment to the Constitution
provides, in relevant part:

“No person shall be * * * deprived of life, liberty, or
property, without due process of law.”

STATEMENT

Tone Grant was the president of Refco, a
commodity trading firm, until he was ousted from
that position in September 1998. He remained a
minority owner and the head of a Refco subsidiary
until early 1999, when he was fired and banned from
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Refco’s offices. He retained an ownership interest in
Refco, but had no involvement in the company’s
management thereafter.!

Phillip R. Bennett, Refco’s chief financial
officer during Mr. Grant’s tenure as president and
then his successor as president (with the additional
title of chief executive officer), executed a scheme to
inflate Refco’s profits by, among other things, shifting
losses sustained by Refco and its consolidated
subsidiaries to its unconsolidated parent, RGHI, and
falsely reporting these related party transactions. He
concealed the related party debt by means of “round
trip” loan transactions immediately before and after
each financial reporting period. By means of this
false accounting, Bennett was able to sell a majority
interest In Refco to a private equity firm in a
leveraged buyout (LBO) that closed in August 2004.
Subsequently, Refco issued an initial public offering
(IPO) of stock. Shortly after the IPO, in October
2005, a new accounting team uncovered Bennett’s
continuing fraud. Bennett repaid the related party
debt, but Refco’s customers, creditors, stockholders
and counterparties lost confidence in the firm, which
filed for bankruptcy on October 17, 2005.

Bennett was arrested on fraud charges soon
after Refco’s collapse. Mr. Grant cooperated with the
ensuing SEC investigation, and produced documents

1 In August 1999, the majority owner, Tom Dittmer,
exchanged his share of Refco Group Holdings, Inc. (RGHI), the
holding company, for a 25% share of the gains if Refco were sold,
leaving Mr. Grant half-owner with Phillip Bennett of the
holding company. Bennett sold an increasing portion of Refco to
BAWAG, an Austrian bank. BAWAG owned 47.2% of Refco at
the time of the LBO in 2004.
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to the SEC through his counsel. Mr. Grant’s
document production included his handwritten notes
of a meeting with Bennett in May 2004 during which
they discussed terms for Mr. Grant’s sale of his
remaining interest in Refco to Bennett. The SEC, as
explained in the subpoena and consistent with its
standard practice, shared Mr. Grant’s documents
with prosecutors. The prosecutors viewed Mr.
Grant’s notes as incriminating, concluding that they
showed an awareness of an undisclosed related party
debt prior to the LBO. In November 2006,
prosecutors advised Mr. Grant’s lawyers that they
intended to seek an indictment largely based on the
notes.

On January 16, 2007 a grand jury returned a
superseding indictment naming Mr. Grant along with
Bennett and former Refco CFO Robert Trosten. The
indictment charged Mr. Grant with conspiracy,
securities fraud, bank fraud, wire fraud, and money
laundering.2 Bennett and Trosten pleaded guilty
before trial. Mr. Grant’s defense was that he lacked
knowledge of Bennett’s fraud and, like many others,

2 The substantive counts (securities fraud, wire fraud, bank
fraud, and money laundering) alleged Mr. Grant’s knowing
participation in a scheme to defraud participants in the 2004
LBO. The conspiracy count alleged a conspiracy beginning in
October 1997 and concluding in October 2005. Although the
conspiracy allegations included theories other than knowing
participation in the LBO fraud — deception of a reporter and
others about whether Refco had sustained losses when a hedge
fund customer could not meet its obligations in 1997 and
misrepresentations about whether Refco engaged in “proprietary
trading” — neither of those theories was sufficiently supported by
credible evidence to make the district court’s errors concerning
Mr. Grant’s notes harmless with regard to the conspiracy count.
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had been hoodwinked by Bennett. Mr. Grant’s trial
began on March 24, 2008, and concluded with a guilty
verdict on April 17. On August 7, 2008, the district
court sentenced Mr. Grant to an aggregate term of
ten years imprisonment.

Mr. Grant’s notes of his meeting with Bennett
prior to the LBO became the central evidence that
Mr. Grant knew of the outstanding related party debt
(not reflected in Refco’s financial statements) at the
time of the LBO, more than five years after he was
ousted from Refco’s management. The prosecution
tried to prove that the notes showed knowledge of
Bennett’s fraud by offering the testimony of a lawyer
for Refco’'s former majority shareholder, Tom
Dittmer, about his own separate conversation with
Bennett concerning the terms on which Bennett
would pay off Dittmer’s retained interest in the
company. The prosecutors drew parallels between
what Bennett had said to Dittmer’s lawyer and
information in Mr. Grant’s handwritten notes,
despite substantial differences between the notes and
Dittmer’s lawyer’s account. In his rebuttal
summation, the prosecutor began his discussion of
the notes (GX 8047) by asking for the jurors’
“attention for the next three or four minutes” even if
they “don’t listen to anything else I say today, and if
you didn’t listen to anything that [co-counsel] said
yesterday.” (Tr. 2965). He concluded the discussion
of the notes as he began: “If you don’t listen to
anything else I say, Ladies and Gentlemen, they're
not even disputing this. It’s easy.” (Tr. 2968).

To refute the prosecutor’s explication of the
notes as evidence of guilty knowledge, Mr. Grant
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sought to call a lawyer who had represented him in
civil litigation, including with regard to the
production of documents to the SEC. Mr. Grant
proffered that his former lawyer, Michael Hannafan,
would testify that Mr. Grant specifically authorized
production of the notes to the SEC. The district court
excluded the Hannafan testimony, principally on the
ground that a defendant offering “consciousness of
innocence” evidence (such as the voluntary
production of a document without demanding
immunity) had to meet a more demanding standard
than a prosecutor offering “consciousness of guilt”
evidence (such as flight or concealment of evidence).
Pet. App. 10a-11a. As to consciousness of guilt
evidence, it was up to the jury to decide whether to
accept the inference of guilty knowledge or
alternative explanations. As to consciousness of
innocence evidence, the prosecution argued and the
district court agreed that the existence of alternative
explanations barred admission. The district court,
rather than the jury, would decide how to interpret
the evidence. The district court also factored this
higher standard into the balance of probative value
and potential prejudice. See Fed. R. Evid. 403. Pet.
App. 15a. Mr. Grant’s jury was never made aware
that he had offered testimony to prove intentional
production of the notes.

Although precluding admission of the
Hannafan testimony, the district court ruled before
trial that Mr. Grant’s lawyers could argue an
inference that he had voluntarily produced the notes.
(3/18 Tr. 49). In an unrecorded telephone conference
prior to closing arguments, the district court also
granted the prosecution’s request to be permitted to
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argue “that the submission of the notes of Mr. Grant
was accidental.” (Pet. App. 22a) (putting prior ruling
on the record). Mr. Grant’s counsel reiterated for the
record the objection that the prosecution, having
chosen to object to Hannafan’s testimony, “should not
be able to argue potential explanations that would
have been disproved by his testimony.” (Id. at 23a-
24a). Over defense objection, the government
exploited the exclusion of the Hannafan testimony:

Now they [defense counsel] want
you to infer from this fact a whole bunch
of things, but there is no evidence to
support these inferences.

Now I'm going to once again step
into their world and do some guesswork
with you, and show you that when you
enter this game of guessing, you can
come up with all sorts of good guesses.

How about this one? Tone Grant
had absolutely no idea that his lawyers
were going to be producing these
handwritten notes when they produced
those giant stack of documents.

[Defense Counsel]: Objection.

[Government Counsel]: Giant stack of
documents that you can look at in that
jury room if you want. They are all the
exhibits that are in that stipulation.
They are numbered in the eight
thousand series. You look at that giant
stack of documents. And you can
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speculate and guess that Tone Grant
may have had no idea that those notes
were mixed in with them. We don't even
know when those documents got to his
lawyers.

Pet. App. 27a-28a (emphasis added). The prosecutor
continued to harp on the absence of a “shred of
evidence” that Mr. Grant had seen the SEC
subpoena and defense counsel’s “guesswork” and

“speculation.” Pet. App. 28a-30a.

The only question posed by a member of the
jury was “if there is any other evidence entered about
the substance of the conversation for the meeting, at
the Marriott with Tone [Grant] and Phillip [Bennett]
other than Tone Grant’s handwritten notes.” (Tr.
3081). The district court provided excerpts from the
testimony of two of Bennett’s former confederates
who were cooperating with the prosecution
concerning Bennett’s plans for the meeting. (Tr.
3092-93). The jury heard nothing, of course, about
Grant’s intentional production of the notes. Shortly
thereafter, the jury returned a guilty verdict.

The court of appeals affirmed the judgment in
a summary order. The order did not mention the
prosecutor’s rebuttal argument. The court
“disagree[d]” with Mr. Grant’s argument that the
district court had “erroneously applied ‘a special
standard for the admissibility of ‘consciousness of
innocence’ evidence unsupported in this Court’s
decisions.” Pet. App. 5a. Instead, the court of
appeals solely attributed the exclusion of the
Hannafan testimony to the district court’s balancing
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of probative value against countervailing factors. Id.
at 5a-6a.

REASONS FOR GRANTING THE WRIT

A. The Court should grant review of the
first question presented because the prosecutor’s
rebuttal argument crossed the line drawn by this
Court and other Circuits between fair advocacy and
deception. Although these issues typically arise in
the form of prosecutorial misconduct, it makes no
difference in the due process analysis that here the
error was the district court’s rather than the
prosecutor’s. The district court allowed a due process
violation to occur when it permitted the prosecutor to
argue (over objection) that the defense had presented
“no evidence to support these inferences” of
intentional production when the defense had tried to
do just that; and when it permitted the prosecutor to
urge the jury to infer the opposite — accidental
production — from the mound of documents Mr. Grant
had produced. See Grant Opening Br. 77 (“The
combination of the ruling excluding Mr. Grant’s
proffered evidence and allowing the prosecutor to
argue the contrary likewise violated Mr. Grant’s due
process rights,” citing Skipper v. South Carolina, 476
U.S. 1 (1986)).

As long ago as Mooney v. Holohan, 294 U.S.
103, 112 (1935), the Court held that “deliberate
deception” of the jury violated the due process clause.
In Miller v. Pate, 386 U.S. 1, 7 (1967), the Court held
that a prosecutor’s misrepresentation of physical
evidence as stained with blood rather than paint
violated the due process clause. Mooney involved the
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knowing presentation of perjured testimony, and
Miller relied on the prosecutor’s “deliberate
misrepresent[ation],” but the Court has since made
clear that constitutional protection does not turn on
the individual prosecutor’s intent to deceive. Giglio v.
United States, 405 U.S. 150, 153-54 (1972)
(overturning conviction because prosecutor other
than the one who tried the case promised a witness
he would not be prosecuted, contrary to the witness’
testimony at trial). See United States v. Reyes, 2009
WL 2501920, *7 (9t* Cir. Aug. 18, 2009) (prosecution
charged with knowledge of the SEC).

The rule against deceiving the jury applies to
an argument that deprives the defense of an
opportunity for rebuttal so that the jury is led to
regard as uncontested facts that are actually in
dispute. Thus, in Skipper v. South Carolina, 476 U.S.
1, 5 n.1 (1986), the Court reversed a death sentence
because the prosecutor was allowed to argue that the
defendant would be dangerous even if imprisoned,
but the defendant was prevented from rebutting that
claim because the trial court excluded the evidence he
proffered. See also id. at 9-11 (Powell, J., concurring
in the judgment joined by Burger, Ch. J., and
Rehnquist, J.) (relying exclusively on due process
rationale). While the jury in Skipper would have
been free to disregard the defense evidence, the due
process clause precluded the court or the prosecutor
from dictating the jury’s answer. In United States v.
Wilson, 135 F.3d 291, 298-99 (4tk Cir. 1998), the court
reversed a conviction because the prosecutor argued
that the defendant had committed a murder, a charge
that the defense did not expect given the absence of
evidence at trial and which it therefore did not have
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the opportunity to rebut. In Mak v. Blodgett, 970
F.2d 614, 623-24 (9th Cir. 1992), the court applied the
reasoning in Skipper to hold that the defendant had a
right to rebut the prosecutor’s argument portraying
him as the ringleader in a murder even if it would not
otherwise have been admissible as mitigating
evidence.

These same due process principles also forbid
prosecutorial arguments that misleadingly suggest —
as the prosecutor did here — from the absence of
evidence that the defense is made up. In United
States v. Udechukwu, 11 F.3d 1101 (15t Cir. 1993), the
First Circuit reversed a federal conviction because
the prosecutor’s closing argument cast doubt on the
defendant’s claim to have encountered a drug dealer
who coerced her to serve as a mule, although the
prosecution had obtained information corroborating
what she had reported. “Whether the government’s
failure to disclose this credibility-strengthening
information could be said to be reversible error, we
need not decide. We have no doubt, however, that the
prosecutor’s persistent theme in closing argument
suggesting the nonexistence of this information — and
even the opposite of what the government knew — did
fatally taint the trial.” Id. at 1105. Similarly, here
the prosecutor explicitly argued that Mr. Grant’s
claim of intentional production was made up and
without factual support, despite knowledge that Mr.
Grant had sought to prove that very fact with
testimony that had been excluded on the prosecutor’s
objection. As in Udechukwu, facts outside the trial
record (and therefore unknown to the jury)
contradicted the prosecutor’s argument. In Davis v.
Zant, 36 F.3d 1538, 15649-50 & n.16 (11th Cir. 1994),



11

the Court ordered habeas relief because the
prosecutor argued — as in this case — that the defense
argument had been made up, exploiting the trial
court’s exclusion of evidence that would have shown
the jury that this was untrue.

The Second Circuit’s failure to mention the
rebuttal argument in its terse summary order is a
reason to grant, not to deny, review. Cf. Smith v.
United States, 502 U.S. 1017, 1020 n.* (1991) (mem.)
(Blackmun, O’Connor & Souter, JJ., dissenting)
(“Nonpublication must not be a convenient means to
prevent review.”); County of Los Angeles v. Kling, 474
U.S. 936, 940 (1985) (Stevens, dJ., dissenting)
(discussing unpublished and uncitable opinions as
lacking “discipline and accountability”). Although
that omission precludes us from arguing that the
Second Circuit’s treatment of the issue conflicts with
that of other Circuits,3 the summary order raises
another concern warranting this Court’s intervention:
the issuance of decisions in substantial federal
appeals unsupported by adequate explication of the
law and the facts.

3 Additional cases forbidding jury deception include: United

States v. Blueford, 312 F.3d 962, 968 (9t Cir. 2002) (prosecutor
argued an inference from taped telephone calls that was
contrary to the actual records of the calls); Brown v. Borg, 951
F.2d 1011, 1015 (9th Cir. 1991) (prosecutor argued an inference
of robbery because certain items were missing, although they
were not); United States v. Teffera, 985 F.2d 1082, 1089 n.6
(D.C. Cir. 1993) (prosecutor’s references to phantom evidence
was an alternative ground for reversal).
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This Court’s ordinary standards for granting
certiorari presume a robust and effective process of
error correction in the courts of appeals. We mean no
disrespect to the particular panel that decided this
case in submitting that the Second Circuit’s practice
of deciding a very large percentage of appeals by
summary orders that sometimes (as in this case) fail
to grapple with the difficult issues merits this Court’s
attention. ¢ This Court’s review of unpublished
decisions will deter carelessness and discourage the
Circuit courts from disregarding or burying
substantial issues in non-precedential rulings.

This 1s an appropriate case in which to exercise
review of a summary decision by a court of appeals.
The case was important to the public and the
prosecution as well as to Mr. Grant. The government
alleged billions of dollars in losses as a result of
Bennett’s scheme; the trial lasted more than three
weeks; and Mr. Grant, who was a respected
philanthropist and community leader with no prior
criminal record, lost his liberty, perhaps for the
remainder of his life. @ The summary order is

4 According to the Second Circuit Handbook, the court
disposes of 75% of appeals by summary order. Second Circuit
Handbook, 17. The Administrative Office of the U.S. Courts
reported that the Second Circuit decided 86.7% of cases
terminated on the merits by unpublished decision for the year
ending September 30, 2008. Judicial Business of the United
States Courts 44 tbl. S-3 (2008), available at
http://www.uscourts/.gov/judbus2008/contents.cfm. That is the
fifth highest rate among the regional courts of appeals, behind
the Fourth Circuit (92.3%); the Third (89.7%); the Eleventh
(89.3%); and the Fifth Circuit (86.9%). Id. Calculating from the
same table, 86.4% of the Second Circuit’s case terminations were
by summary orders similar to the one issued in Mr. Grant’s
case.
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demonstrably wrong on several counts, revealing a
lack of care that undermines confidence in the courts.
For example, the order accepted the prosecution’s
argument on appeal that Mr. Grant was able to
present his defense through “other evidence,”
ignoring the prosecution’s position at trial that he
had presented “no evidence” to support the inference
of intentional and therefore innocent production of
the notes. The summary order “disagree[d]” with the
contention that the district court applied a different
standard to defense evidence of innocent conduct
than prosecution evidence of guilty conduct, though it
is plain from the record that is what the district judge
did.5 The summary order also relied on the district

5 In response to defense counsel’s argument that evidence of
consciousness of guilt is admitted even when there are
alternative explanations for the conduct (3/18 Tr. 16), the
district court ruled:

Except that is not the law on consciousness of
innocence, because the law on consciousness of
innocence is different. On consciousness of
innocence the law is that it really has to be the
explanation that the jury would most likely latch
on to.

And as the Second Circuit said in the
Biaggi case the jury is entitled to believe that
most people would jump at a chance to obtain an
assurance of immunity, It is the jump-at-a-
chance option. The reason that the other
consciousness of innocence type of defenses such
as I turned down the plea agreement aren’t
considered admissible is because of the
recognition of the multitude of explanations and
that is just different from the law on what we
might call consciousness of guilt. In other
words, whether it is the destruction of the
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court’s exclusion of other evidence as mitigating
harm; however that evidence was excluded for
independent reasons.® The district court’s ruling was

document, whether it is the flight, whether it is
the false name. There may be other
explanations but the law has developed to
permit that evidence to come in.

(Pet. App. 10a-11a). In finding the probative value of the
evidence “very slight,” the district court referred back to the
earlier ruling: “this evidence doesn't fall within the case law
admitting consciousness of innocence evidence. This 1s not so
clear that we are into the jump-at-a-chance category and that is
for a number of reasons. The first is something that we talked
about earlier and that is that there are numerous alternative
explanations of merit.,” (Pet. App. 15a-16a). The district court
went on to canvas various alternative explanations. The
assessment of limited probative value based on this legally
erroneous analysis determined the outcome of the district
court’s Fed. R. Evid. 403 analysis. (Pet. App. 19a). Yet in
United States v. Biaggi, 909 F.2d 662, 690-91 (2d Cir. 1990), the
Second Circuit noted “[tJhat the jury might not draw the
inference urged by the defendant does not strip the evidence of
probative force.” 990 F.2d at 691.

8  On appeal, the prosecution pointed to two items: (1) property
transfers after Bennett’s arrest that it never offered in evidence;
and (2) a letter from Mr. Grant’s criminal lawyers after they had
been told an indictment was expected belatedly asserting
attorney client privilege in the notes on the basis of United
States v. Defonte, 441 F.3d 92, 96 (2d Cir. 2006), a case holding
that a document created for purposes of consulting with counsel
is privileged. While the letter is inartfully worded, the
prosecution has never disputed that it understood at the time
that the letter was asserting an inadvertent privilege waiver,
not inadvertent production of the notes. The district court
properly excluded the letter as lacking probative value as to Mr.
Grant’s understanding of the notes; that ruling was not
contingent on the exclusion of the Hannafan testimony.
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not connected to or contingent upon the exclusion of
the Hannafan testimony.”

The summary order’s explication of the key
Circuit precedent (United States v. Biaggi, 909 F.2d
662 (2d Cir. 1990)), is also deficient. It is simply not
the case that there were no countervailing
considerations against admitting the defense
evidence in Biaggi. The prosecution argued and the
court noted that the defendant had a good reason for
refusing the prosecution’s immunity deal that had
nothing to do with immunity — fear of retaliation by
those against whom the defendant would be required
to testify in exchange for immunity.® The court also
noted that there was a factual dispute that would
have to be resolved about whether an immunity offer
had actually been made.?® Yet the Court in Biaggi

7 The district court’s suggestion that it would have allowed
the admission of other evidence if the Hannafan testimony came
in appears only in its post-judgment ruling denying Mr. Grant’s
motion for release pending appeal. United States v. Grant, 2008
WL 4579992, *7 (S.D.N.Y. Oct. 14, 2008). That ruling was not
properly part of the appellate record and does not accurately
characterize the district court’s ruling during the trial.

8  The Biaggi court explained: “[t]hough there may be reasons
for rejecting the offer [of immunity] that are consistent with
guilty knowledge, such as fear of reprisal from those who would
be imculpated, a jury is entitled to believe that most people
would jump at the chance to obtain an assurance of immunity
from prosecution and to infer from rejection of the offer that the
accused lacks knowledge of wrongdoing.” 909 F.2d at 690.

9 In Biaggi, the Second Circuit acknowledged the “latitude of
a district judge in making Rule 403 determinations,” but
reversed notwithstanding the district court’s concerns about
“whether a hearing would be necessary to determine if an
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nevertheless ruled that it was error to withhold
evidence of the defendant’s arguably innocent
conduct from the jury, which should decide how to
weigh it.

B. The Court should grant review of the
second question presented because it is entangled
with the first. Although it was error for the district
court to have permitted the prosecutor’s argument
even if the decision to exclude the Hannafan
testimony were correct, that argument also
demonstrates precisely why the evidence was highly
probative and vital to Mr. Grant’s defense. The
prosecutors could not explain why anyone would
intentionally turn over to the SEC handwritten notes
of a meeting with someone who had already been
indicted for fraud if the notes actually showed guilty
knowledge and participation in the fraud.l’® Other
than the notes, there was no credible evidence of Mr.
Grant’s participation years after Bennett himself had
thrown him out of management. Consequently, the
question whether the notes were disclosed
intentionally (as Mr. Grant sought to prove) or by
accident (as the prosecutor argued) was the single
most important question for the jury to decide.

In Holmes v. South Carolina, 547 U.S. 319
(2006), the Court rejected a special relevance rule
disfavoring the defense on constitutional grounds. By

immunity offer had been made,” 909 F.2d at 691, as that was in
dispute.

16 The prosecution did not dispute on appeal that Mr. Grant
would have been entitled to demand act of production immunity,
had he viewed the notes as incriminating.
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the same token, there is no basis for adopting a
different and more demanding standard for defense
evidence of conduct manifesting innocence than
prosecution evidence of conduct manifesting guilt.
See Biaggi, 909 F.2d at 691 (quoting 2 Wigmore on
Evidence § 293 at 232 (J. Chabourn rev. ed. 1979))
(urging that consciousness of innocence and
consciousness of guilt evidence should be admitted
liberally under the same standard); United States v.
Scheffer, 523 U.S. 303, 331-32 & n. 19 (1998)
(Stevens, J., dissenting) (quoting Biaggi with
approval as to the importance of evidence of
consciousness of innocence); United States v. Maloof,
205 F.3d 819, 825 (5t Cir. 2000 (defendant was
permitted to testify concerning rejection of immunity
following Biaggi); United States v. Hamilton, 579 F.
Supp.2d 637 (D.N.J. 2008) (permitting defendant to
prove uncounseled offer to take polygraph as showing
consciousness of innocence).

CONCLUSION
The petition should be granted.
Respectfully submitted,
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